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McGuireWoods LLP

77 West Wacker Drive
Suite 4400

Chicago, It 60601-1681
Phone: 312.849.8100
Fax: 312.849.2630
www.mcguirewoods.com

eritscherle@meguirewoods.com

Etgiar:ectth;?-z ?g.:m MC GUIREWCI)DS Direct Fax: 112.849.8287
May 13, 2004

Via Facsimile

Mr. John Koty
Sandman, Inc.

14519 Pinewood Drive
Orland Park, 1L 60467
Fax: (708) 460-2157

Re: Natural Gas Service Easement to Provide Gas Setrvice {0

Recycling Systems, Inc. at 3152 S. California Ave., Chicago, IL
Dear Mr. Koty:

| am writing in response to Susan Morakalis' letter to Mr. Ralph Barbakoff dated
April 2, 2004 regarding the above-referenced matter and the proposed easement
agreement for the same.

itemized below for your consideration are the revisions proposed by The Peoples
Gas Light and Coke Company (Peoples Gas) to the terms of access set forth in the
draft easement agreement, a copy of which s attached hereto for your reference.

1. Grantee should be The Peoples Gas Light and Coke Company, not
Peoples Energy. (See Recitals — Paragraph 1.)

2. Please confirm that the proper address of the subject property is 3154 S.
California. (Other documents including the proposed exhibits have
Identified it as 3152 S. California.) (See Recitals — Paragraph 2.)

3. 1 1.01 - The word “at” should be inserted after the word “Facilities” (line
6).

4. 7 1.02 — The following should be added to the end of the paragraph:
“provided, howaver, that the District shall not build or allow its iessees or
sublessees fo build a permanent structure over the location of the
Improvements and Facilities.”

5. 11 1.04 should be revised to indicate that Grantee shall have no
responsibility to pay any real estate taxes for the Easement Premises.
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10.

11.

1] 2.02 should be revised to provide as follows:

The construction and installation of the Improvements and Fagilities
by the Grantee on the Easement Premises shall be performed to
the reasonable satisfaction of the Chief Engineer of the District;
provided, however, that in no event shall the District shall require
use of materials or installation practices that are inconsistent with
Grantee's standard practices and guidelines, nor shali the District
require construction inconsistent with Grantee's specifications.

%1 2.04 should be deleted and replaced with the following: in the event that
the District sustains any costs related to the construction of sewers,
reservoirs or any other surface of underground structures caused by the
presence of the Improvements and Facilities, all such costs shall be borne
solely by the District, and Grantee's liability shall be limited to the
relocation of the improvements and Facilities by Grantee, if required.

1 2.05 should be deleted in its entirety. (This property does not involve a
waterway and any costs of relocation or removal required to facilitate the
corporate purposes of the District should be borne solely by the District.)

1 3.01 — The following should be inserted after the word “granted” in line 3.

“and subject to the restrictions on the use and occupancy of the
Easement Premises by the District, its lessees and sublessees set
forth herein"

{1 3.02 - The following shouid be inserted after the phrase “in
consequence of” (line 6); "any negligent or willful acts or omissions of
Grantee, its contractors, subcontractors or agents with respect to this
Easement Agreement”. The following should be stricken: all wording
following “in consequence of” (line 6) up to and including the word
“agents” (line 9).

11 4.04 — This paragraph should be deleted in its entirety and replaced with
the following:

“Notwithstanding the provisions of paragraphs 4.01, 4.02 and 4.03
above, in no instance shall Grantee be required to remove any
subsurface portion of the Improvements or Facilities from the
Easement Premises or bear any costs assaciated therewith. Upon
termination or expiration of this Easement Agreement, Grantee
shall solely be responsible for the removal of the above-ground
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portion of the Improvements and Facilities, if any, and the purging
of the subsurface gas main. The parties hereby expressly agree
that Grantee shall have the right to abandon the subsurface portion
of the Improvements and Facilities in place.”

11 5.01 — This paragraph should be stricken in its entirety and replaced with
the following: “If the District incurs any additional expense for additional
work which the District would not have had to incur if this Easement had
not been executed, then, in that event Grantee's liability shall be limited
salely to the relocation by Grantee of the Improvements and Facilities on
the District's property and Grantee shall not be responsible for payment to
the District of any costs In connection with the same.”

11 5.02 - After the word "any” in line 5, the following should be inserted:
“negligent or willful".

91 5.03 — After the word “premises” in the final line (line 7), the following
should be inserted: “except to the extent that such loss, cost or expense
is caused by the negligent or willful acts or omissions of the District, the
District's agents, employees, contractors, subcontractors, lessees or
sublessees or anyone else acting through or on behalf of the District, its
agents, employees, contractors, subcontractors, lessee or sublessees.”

11 6.02 should be stricken in its entirety,
11 6.03 — Change Grantee's address to:
The Peoples Gas Light and Coke Company
130 E. Randolph Dr.
Chicago, IL 60601
Attn: Manager of Engineering

11 7.02 ~ The word “Permit” {line 4) should be replaced with “Easement
Agreement.”

11 7.05 — The referenced Exhibit B has not yet been provided to Peoples
Gas for review. A copy must be tendered for review and approved or this
paragraph must be stricken.

11 8.02 should be stricken in its entirety.

Peoples Gas has objected to Article 9. Susan Morakalis has indicated to
Peoples Gas that the intent of Article 9 is to set forth objections under
existing environmental laws. (See letter dated April 2, 2004.) Accordingly,
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the existing Article 9 should be replaced with the proposed revised Article
9 attached hereto.

Please be advised that Peoples Gas is willing to execute the easement
agreement tendered by the District In order to provide gas service to Recycling
Systems, Inc., provided that the above charges are incorporated. However, if further
negotiations are required regarding the terms of the easement agreement, Peoples will
require payment of its attorney's fees in accordance with Peoples Gas' letter dated
March 23, 2003.

Sincerely,
EQATL, Y L Soctretn

Elizabeth Ritscherle

Encl.
cc: S, Morakalis (MWRD) (via fax)
R. Barbakoff (PGL) (via email)
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Article Nine

9.01 Grantee will exercise due diligence to comply with Environmental Laws (as
defined below) and will take all reasonable steps to prevent a violation of the same.
Grantee hereby agrees to indemnify, defend and hold harmless the District and its
officers, officials, Commissioners, employees and agents from and against any suits,
causes of action, damages, losses, claims, injuries, liens, costs and expenses of any kind,
including without limitation court costs, reasonable attormeys’ fees, arising out of or
related to any violation by Grantee of any Environmental Laws (as defined below)
arising from or related to Grantee’s activities at the Easement Premises or the release,
discharge, emission or disposal of any Hazardous Materials in, at, on or beneath the
Easement Premises by Grantee in violation of any applicable Environmental Law.

9.02  Asused in this Easement Agreement, the term “Hazardous Materials” means any
hazardous or toxic substances, materials or wastes, including, but not limited to solid, semi-
solid, liquid or gaseous substances which are toxic, ignitable, corrosive, carcinogenic or
otherwise dangerous 10 human, plant or animal health or well-being and those substances,
materials, and wastes listed in the United States Department of Transportation Table (49
CFR 972.101) or by the Environmental Protection Agency as hazardous substances (40
CFR Part 302) and amendments thereto or such substances, materials and wastes regulated
under any applicable local, state or federal law including, without limitation, any material,
waste or substance which is (a) petroleum, (b) asbestos, (¢) polychlorinated biphenyls, (d)
designated as “hazardous substances” pursuant to Section 1251 et seq. (33 U.S.C. Section
1321) or listed pursuant to Section 307 of the Clean Water Act (33 U.S,C. Section 1317), {v)
defined as a “hazardous waste” pursuant to Section 1004 of the Resource Conservation and
Recovery Act, 42 U.S.C. Section 6901 et seq. (42 U.8.C. Section 6903), or (vi) defincd as a
“hazardous substance” pursuant to Section 101 of the Comprehensive Environmental
Response, Compensation and Liability Act, 42 U.S.C, Section 9601 et seq. (42 U.S.C.
Section 9601) or any other applicable Environmental Law.

9.03  As used in this Easement Grant, “Environmental Laws” means all federal,
provincial, state and local environmental laws, rules, regulations, ordinances, judicial or
administrative decrees, orders or decisions, authorization or permits, including, but not
limited to, the Resources Conservation and Recovery Act, 42 U.S.C. §§6901, et seq., the
Clean Air Act, 42 U.S.C. §§7401, et seq., the Federal Water Pollution control Act, 33
U.S.C. §§1251, et seq., the Emergency Plannipg and Community Right to Know Act, 42
U.S.C. §§ 1101, et seq., the Comprehensive Environmental Response, Compensation, and
Liability Act, 42 U.S.C. §§9601, et seq., the Toxic Substances control Act, 15 U.S.C.
§§2601, et seq., the Oil Pollution Control Act, 33 U.8.C. §§2701, et seq., or any other
comparable local, state or federal statute or ordinance pertaining to the environment or
natural resources, including without limitation the preservation of wetlands, and all
regulations pertaining thereto.
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E ]
(Annual Increase-Environmental) : i

THIS AGREEMENT, made and entered into this _dayef __ ____ , 2004,

* by and between the METROPOLIVAN WATER RECLAMATION DISTRICT OF GREATER
CHICAGO, a municipal corporation organized and existing under the lows of the .
State of Ilfinois, hereinafter called the "District” and a PEOPLES ENERGY, hereinaf- ;
ter called the “Grantee.” i

WHEREAS, the Grantee desires a 35-year non-exciusive easement to con-
struct, reconstruct, operate, maintain, repalr and remove a 30-foot portion of a
natural gas main and/or appurtenances related thereto on the real estata com-.
monly known as 3154 South California Avenue In Chicago, Illinols and legally de- ] [
scribed and depicted In Exhibit A which is attached hereto and made a part hereof;
and .

WHEREAS, the District is willing to grant to the Grantee the easement afore-
said, upon the conditions hereinafter set forth;

NOW, THEREFORE, for and in consideration of the representations, cove-

nants, condiions, undertakings, and agreements hereln made, the parties hereto
agree as follows;

ARTICLE ONE :
1.01 The District hereby grants unto the Grantee a non-exclusive easement, 1
_ - right, privilege and authority for 35 years commencing on , 2004,

and terminating on June 14, 2039, for the sole and exclusive purposa to construct,
reconstruct, operate, maintain, repair and remove a 30-foot portion of a natural gas
main and/or appurtenance related thereto hereinafter for convenlence sometimes
called “Improvements and Facilitias” the real estate legally described and daplcred

in Exhiblt A which is attached hereto and made a part hereof, herelnafter calied the |
"easement Premises”,

1.02 The District reserves the right of nccess t0 and use of the surface of . ;
the easement premises, - _ i

1.03 The Grantaa covenants and agrees in consideration of the grant of said
easement to pay to the District an inRial annual easement fee in the amount of TEN
AND NO/100 DOLLARS ($10.00) the first annual installment of which Is payable
contemporaneously with Grantee’s execution and dellvery hereof. (This fee re-
quires approval of the District's Beard of Commissioners).

1,04 In addition to the aforesald, the Grantee shall also pay, when due, all
raal estate taxes and assessments that may be levied, charged or imposed upon or
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against the Easement Premises described in Exhibit A and submit to the District
evidence of such payment within 20 days thereafter.

ARTICLE TWO

2.01 The construction and Instaliation of the Improvements and Facillties of
the Grantee on the Easement Premises shall be in accordance with plans and speci-
fications therefor prepared at Grantee’s expense and suppiied to the District by the :
Grantee. No work shall commence until said plans and specifications have been |
approved in writing by the Chlef Engineer of the District.

2,02 The construction and instaliation of the Improvements and Fadilities

by the Grantee on the Easement Premises shall be done to the satisfaction of tha
Chief Engineer of the District.

2.03 Grantee shall construct, install, operate, mainuain and remove e “Im-
provements and Fadilities”, in a good and workmanlike manner at its sowe cost, risk
and expense.

2,04 The Grantee shall compensate the District ror any additiona) costs that
the District may sustain in any future construction of sewers, reservoirs or any

“other surface or underground structures caused by the presence of the Improve-
‘'ments and Facllities of the Grantee on the Easement Premises.

2,05 The Grantee shall relocate or remove the Improvements and Facilitles
existing or constructed upon the Easement Premises at no cost to the District:

A. In the event that the subject premises are adjacent to any chan- i
nel, waterway or rasarvoir, and said channel, waterway or reser- !
voir Is to be widened by the District or any other governmental ‘E
agency) or

B.. In theeventthat any agency of government, having juris-
diction over said channel, waterwny or reservolr requires the re-
location or removal of said improvements; or

~ €. In the event that sald relocation or removal is required for the
corparate purpases of the District.

TI T E

3.01 The District expressly retains its interest in and rights to the use and
occupation of the Easement Premises subject to the easement rights hergin
granted, and the District may grant futher easements, assign, sell or lease the
same to other partles subjecttn the Grantee’s rlght of use and a raasonable meaps - f
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of access to sald Improvements and Fadlities for construction, reconstruction, op-
eration, maintenance, repair or removal thereof.

3,02 The Grantee shall ba solely responsible for and shall defend, in-
demnify, keep and save harmless the District, its Commissioners, officers, agents :
and employees, against all injuries, deaths, losses, damages, claims, patent clalms, i
liens, suits, liabilities, judgments, costs and expenses which may in any wise ac- g
aue, directly or Indirectly, against the District, its Commissioners, officers, agents ;
or employees, in consequernce of the granting of this Easement, or which may in ;
anywise resuft therefrom or from any work done hereunder, whether or ’
not it shall be alleged or determined that the act was caused through negiigence
or omission of the Grantee or Grantee's contracts, subcontractors or their agents
and the Grantee shall, at Grantee’s sole expense, appear, defend and pay all
charges of attorneys and alf costs and other expenses arising therafrom or incuved
in connection therewith, and, If any judgment shall be rendered agalnst the District,
its Commissioners, officers, agents or employees, in any such action, the Grantee
shall, at the Grantee's sole expense, satisfy and discharga the same provided thac
Grantee shall first have been given priar notice of the suit in which judgment has
been or shall be rendered, Grantee shall have been given an opportunity to defend =
the sama and the District shall have given Grantee its full cooperation. Grantee ex- i
pressly understands and agrees that any performance bond or insurance protection
required by this Easement, or otherwise provided by Grantee, shall in nc way limit

the responsibliity to indemnify, keep and save harmless and defend the District as
hereih provided.

3.03 (a) The Grantee, prtor to entering upon said premises and using the
same for the purposes far which thls Easement |s granted, shall procure, maintain
and keep in force, at Grantee's expense, the following public liability and property
damage insurance in which the District, its Commissioners, officers, agents and
employees, are a named insured as well as fire and extended coverage, and ail-risk
property insurance (“"CLAIMS MADE" policies are unacceptabie) in which the District
is named loss payee from a company to he approved by the District, each afore- ;
referenced poficy shall have limits of not less than the following: i

COMPREHENSIVE GENERAL LIABILITY : !

‘ Combined Singie Limit Bodily Injury Liability ' '

Propesty Damage Liability (Including Liability for Environmental Contamination of
Adjacent Properties) ‘

in the amount of not less than $4,000,000,00 .

per Occurrence . N

and

ALL RISK PROPERTY INSURANCE
_ (Inciuding Coverage for Environmenta! Contamination
of Easement Premises)
In the amount of nhot less than $4,000,300.00
. per Occurrence,
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Prior to entering upon said premisas, and thereafter on the anniversary date
of such pelicies, the Grantee shall furnish to the District certificates of such insur-
ance or other suftable evidence that such insurance coverage has heen procured
and is maintained in full force and effact, Upon District's written request, Grantse
shall pravide District with copies of the actunl insurance policles within ten
(10) days of District's request for same. Such certificates and insurance policies
shall clearly identify the premises and shall provide that no change, modification in
or cancellation of any insurance shall become effective until the expiration of thirty
(30) days after written natice thereof shall have been given by the insurance com-
pany to tha District. The provisions of this paragraph shall in no wise limit the li-
ability of the Grantee as set forth in the provisions of paragraph 4.02 abave, or

3.03 (b) The Grantee prior to eptering upon said premises and using the
same for the purposes for which this Easement Is granted, shall prepare and trans- .
mit to the District an acknowledged statement that the Grantee is a seif-insurer, '
and that it undertakes and promises to insure the Districy, it Commmigsionars, offi-
cers, agents, servants and employees on account of risks and liabilities contem-
plated by the indemnity provisions of this Easement (Article Four, Paragraph 4.02)
above; and that such statement is tssued in ieu of policles of insurance or cartifi- L
cates of insurance in which the District, its Commisslaners, officers, agents, ser- !
vants and employees would be A named or additional insured, and that it has funds

avallable to cover those liabilities in the respective amounts therefor, as set forth.as
follows: - .

COMPREHENSIVE GENERAL LTABILITY
Combined Single Limit Badily Injury Liability
Proparty Damage Liability (Including Liability for Environmental Contamination of
Adjacent Propertles)
—.-.in-the amount-of not less than-$4;000;000.00 .
per Qccurrence - !

and

ALL RISK PROPERTY INSURANCE
(Induding Coverage for Environmental Contamination
of Easement Pramisas)
in the amount of not less than $4,000,000.00
per Occurrence.

This statement shall be signed by such officer or agent of the Grantee having 3
sufficient knowledge of the fiscal structure and financial status of the Grantea, to
make such a statement on behalf of the Grantee and undertake to assume the fi-

nancial risk on behalf of the Grantee and will be subject to the approval of the Dis-
trict,
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4.01 In the event of any default on the part of the Grantee to faithfully kegp y
and perform all singular the covenants, agreements and underiakings herein i
agreed by it to be kept and performed, or if said Improvements and Facilities are |
abandoned, the District shall give the Grantee notice in writing of such default or |
abandonment; and If- such default or abandonment shall not have been rectified :
within thirty (30) days after recaipt of such notice by the Grantee, all rights and -
privileges granted herein by the District to the Grantee may be terminated by the ;
District; and upon such termination, the Graniee shali immediately vacate the :
Easement Premises and remove Its Improvemants and facilities from said real es- i
tate and restore the land to its condition prior to Grantee's entry thereon, all at the i
sole cost of the Grantee.

4,02 The Grantee shall have the right to give the District written notice to
cedse and terminata all rights and privileges under this agreement. In the event of ;
such termination, the Grantee shall have a period of one-hundred twenty (120) !
days from and after such termination date to remove the Improvements and Facili- )
ties and to restare the land to its eriginal condition at no cost to the District.

, The expiration of saigd removal and restoration dare shall in no event axtend |
bayond the expiration date of this Easement,

I
4.03 The Grantee understands and agrees that upon the expiration of this }
Easement, Grantee shall have removed or caused to be removed its Improvements |
and Facllities and any aother things which Grantee has erected or placed upon sald }
Easement Premises. Grantee further agrees to yield up said Easement Premises In |
as good condition as when the same was entered upon by the Grantee. Upon !
i

-Grantee’s failure to do so, the Pistrict may do so at the sole expense and cost of
Grantee.

4,04 The Grantee, prior to entering intu possession, shail execute and lodge
with the District its performance bond in the sum of FIVE THOUSAND AND NO/100
DOLLARS {$5,000.00} conditioned upon the performance of each and every condi-
tion of this Easement, such bond shall be in a form satisfactory to the Attorney for
the District. The furnishing of the bond required In this Article shall in no wise limit

or affect the liabllity of the Grantee or its insurance carrler uinder any other provi-
sion of this Easement. B

4.05 Grantee expressly understands and agrees that any insurance protec-
tion or bond required by this Easement, or otherwise provided by Grantee, shall in
no way limit the responsibllity to defend, indemnify, keep and save harmless the
District, as hereinabove pravided.




~.2/13/04  15:09 FAX @u1z/026

APR-02-2004 17:07 FROM-MWRD !I!-?il-iﬁ\li T-307 P.0107023  F-084

5,01 The Grantee also agrees that if the District incurs any additinn_al ex-
pense for additional work which the District woulkt not have had to incur if this
Easement had not been executad, then, in that event, the Grantea agresas to pay to
the District such additional expense as determined by the Chief Engineer of the Dis-
trict, promptly upon rendition of bilis therefor to the Grantee.

‘ 5.02 The Grantee covenants and agrees that it wil] reimburse the Districy,
make all hecessary repairs: at Its sole cost and expense and otherwise keep and
save harmless the District from any loss, cost or expense arising out of the granting :
of this Easement suffered to property of the District by way of damage to or de- i
struction thereof, caused by any act or omission of the Grantee, Grantee's agents, ‘
employees, contractors, subcontractors, or anyone else acting through or on behalf
of Grantae, its agents, employees, contractors, or subcontractors.

5.03 During the term of this Easement, the District shall not be Hable to the l
Grantee for any loss, cost or expanse which the Grantee shall sustain by reason of |
any damage to its property or business caused by or growing out of the coastruc- N
tion, repair, reconstruction, maintenance, existence, operation or failure of any of !
the sewers, sttuctures, channels or other works or equipment of the District now 5

located or to be constructed on sald Easemant Premises, or on the land of the Dis-
trict adjacent 1o sald Easement Premises.

ARTICLE SIX

6.01 Detailed plans of subsequent construction or material alteration of
the Grantee's Improvements and Facilities shall first be submitted o tha Chiaf !

Engineer ofthe District for approval. Construction work shatl not hegin until such
approval is given to Grantee in writing.

6.02 On or before the commencement of the last five-year period of the
leasehold term hereunder, Grantee shall Jodge with the Grantor its Environmental
Site Restoration/Remediation Bond in the penal sum of $5,000.00, secured either
by cash, irrevocable letter of credit or a commercial borg with surety to secure
Grantee's performance of and compliance with the provisions and intent of Article '
10 of this Lease. A cash payment securing the bond hereunder will be placed in an T
interest benring account established by the Grantor specifically for this purpose. !
Any interest paid on account of saki daposit shall be the property of and payable :
periodically to the Grantee, Such account shall be drawable only by Lessor upon its i
unilatera) act, At no time shall the amount on deposit in said account be less than !
the penal sum of this Bond. Any commercial bond with surety shall be fully prepaid ?
by the Grantee and documented as such at the time it is lodged with the Grantor. ],
Said Band shall be in a form approved by the Grantor and shall be maintained in full
force and effect until such time as Grantee has demonstrated and documented "
to the reasonable satisfaction of Grantor (and Grantor has executed its written
release thereof to the Issuer), full compliance with all Environmental Laws, relating
to Grantee’s use or occupancy of the Damised Premises and its environmental res-
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toration or remediation. This provision shall survive the vermination/expiration of .
this Lease. : L
6.03 Any notice hersin provided to be given shall be deemed properly ]
served If delivered In writing personally or mailed by registered or certified mail, i
postage prepald, return receipt requested to the District in care of the General Su- !

|
perintendent, 100 East Erie Strest, Chicage, llinols 60611, oy to the Grantee in care 3
of: - ‘ :

PEOPLES ENERGY
130 E. Randolph Drive [
Chicago, Illinols 60601

 or to such other persons or addreises as either party may from time to time desig-
nate. :

7.01 The Grantee, prior to entering upon said premises and using the same
for the purposes for which this Easemant is granted, snali, at Grantee’s sole cost
and expense, obtain all permits, consents and licenses wnich may be requirea under
any and all statutes, laws, ardinances and reguiations of the District, the United
States of America, the State of Iilinois, the county, or the city, village, town or mu-

nicipality in which the subject property is located, and furnish to the District suit- |
able evidence thereof. ‘ _

7.02 The Grantee covenants and agrees that it shall strictly comply with any
and all statutes, laws, ordinances and reguiations of the District, the Unitad States
of America, the State of Illinols; the county and the dty, village, town or munlcipal-
Ity In which tha sulject property is located, which in any manner affect this Permit,
any work done hereunder or contrel or limlt in any way ‘the actions of Grantes, its

agents, servants and employees, or of any contractor or subcontractor of Grantee,
or their employees, _ .

7.03 The Grantee agrees to protect all existing District facilities within the
" Easement Premises, including, but not Emited to, intercepting sewers, sindge
lines, utility lines, dropshafts, connecting structures, siphons and manholes.

7.04 No blocknge or restriction of flow In the water will be tolerated at any

time. No construction or improvements of any kind can project into the waterway
during construction or after permanent repairs are compieted. :

7.05 Grantee agrees to abide by and impiement the District’s Waterway

Strategy Resolution as adopted by the District’s Board of Commissioners, and at-
tached hereto as Exhibit B and made a part hereof.
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ARTICLE EJGHT
8.01 The Grantee shall not voluntarily or by operation of law assign, or oth-
. arwise transfer or encumber all or any part of Grantees’ Interest in this Easement or

in the Premises to any other governmental agency, individual, partnership, joint

venture, corporation, land trust or other entity without prior written consent of the
District.

' 8.02 A change in the contvol of the Grantee Shall constitute an assignment
requiring the District's consent. The transfer on a cumulative basis of the twenty-
five percent (25%) or more of the cumulative voting control of Grantee shall consti-
tute a change [n control for this purpose.

8,03 Grantee shall notify the District in writing not lass that sixty (60) days
prior to any proposed assignment or transfer of interast in this easement. Grantee
shalt Identify the name and address of the proposed assignee/transferee and de-
fiver to the District original or ceitlfied: coples of the proposed assighment, a recital |
of assignee’s personal and financial ability to comply with all the terms and condi- -
tions of the Easement Agreement and any other information or documentation re-

quested by the District. The District shall not unreasonably withhold the consent to !
assighment or transfer.

8.04 Any attempted assignment ar tra'rlsfer. of any type not in compliance ;
with these sections shall be vold and without forca and effect.

ARTICLE NINE ° {-
E AL

9.01 DEFINITIONS

A. “Enviroanmental Laws” shall mean all present and future statutes,
regulations, rules, ordinances, codes, licenses, permits, orders,
approvals, pians, autherizations and similar items, of all govern-
ment agendes, departments, commissions, hoards, bureaus, or :
instrumentalities of the United States, state and political subdivi- |
sions thereof and all applicable judiclal, administrative, and regu- |
latory decrees, judgments, orders, notices or demands relat- : i
ing to Industrial hyglene, and the protection of human health or J
safety from exposure to Hazardous Materials, or the protection of
the environment in any respect, including without {imitation:

|

(1) all requirements, including, without limitation, i
those pertaining to notification, warning, repart- . 3

Ing, licensing, pennitting, Investigation, and reme- i
diatlon of the presence, creation, manufacture, |
processing, use, management, distribution, trans- l
portation, treatment, storage, disposal, handting, |

or release of Hazardous Materiais;

8 o 3 ]
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(2) all requirements pertaining tc the protection of '
employees or tha public from exposure to Haz- |
ardous Materials or injurles or harm associated ;
therewith; and

(3) the Comprehensive Environmental Response, Com-
pensation and Liabllity Act (Superfund or CERCLA)
(42 U.5.C. Sec, 9601 ot seq.), the Resource Con-
servation and Recovery Act (Solid Waste Disposal
Act or RCRA) (42 U.S.C, Sec. 6901 et seq.), Clean
Alr Act (42 U,S.C. Sec 7401 gf_sag.), the Federal C
Water Pollution Control Act {Clean Water Act) (33 i
U.S.C. Sec, 1251 et seq.), the Emergency Plan- :
ning and Community Right-to-Know Act (42 U.S.C.
Sec. 11001 ek seq.), the Toxic Substances Control i
Act (15 U.S.C. Sec, 2601 gt seg.), the National
Environmental Policy Act (42 U.5.C. Sec. 4321 ot
s£q.), the Rivers and Harbors Act of 1988 (33
U.S.C. Sec, 401 gt seq.), the Endangered Species
Act of 1973 (16 U.S.C. Sec. 1531 gt 5aq.), the Safe
Prinking Water Act (42 U.S.C. Sec. 200 (f)  _at
seq., the Ilinois Environmentwa Pratection Act
(415 TLCS 5/1 gt seg.) and all rules, regulations
and guidance documents promulgated or pub-
lished thereunder, Occupational Safety and Haalth
At (29 US.C, Sec. 651 et seq.) and all similar
state, Jocal and municipal laws relating to public
health, safety or the environment.

B. “Hazardous Materials” shall mean;

(1) any and all asbestos, natural gas, synthetic gas, |
liquefiad natural gas, gasoline, diesel fuel, petyo- i
leum, petroleum products, petvoleum hydrocar- '

' bons, petroleum by-products, petroleumn deriva-
tives, - crude oll and any fraction of it,
polychiorinated hiphenyls (PCBs), trichloroathyl-
ene, ureaformaldehyde and radon gas;

|
{2) any substance (whether solid, liquid or gaseous ;
‘ in nature), the presence of which (without regard !
1o action level, concantration or quantity treshold |
requires investigation or remediation under any

federa), state or local statute, regulation, ordl-

.nance, order, action, policy or common law;
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(3) any substance {(whether solid, liquid or gasaous in
nature) which is toxic, explosive, corrosive, flam-
mahble, Infectious, radioactive, carcinogenic, mu-
tagenic, or otherwise hazardous or dangerous;

(4) any substance (whether solid, liguid or gassous in
nature) the presence of which could cause or
threaten to cause a nulsance upon the area sub-
ject to easement or to adjacent properties or pose
or threatan to pose 8 hazardous threat to the
heaith or safety of persons on or abaut such prop-
erts

{(5) any substance (whether solid, liquid or gaseous |n
nature) the presence of which on adjacent prop-
erties could constitute trespass by or against
Granxzee or District;

(6) any materials, waste, chemicals and substances,
' whether solid, Uquid or gaseous in narure, now or
- hereaftar defined, listed, characterized or referred
to in any Environmental Laws as “hazartdous sub-
stapces,” “hazardous waste,” “infectious waste,”
“medical waste,” “extremely hazardous waste,”
“hazardous materials,” “toxic chemicals,” “toxic
substances,” “toxic waste,” “toxic materials,” “con-
taminants,” “pollutants,” “carcinogens,” “reproduc-
tive taxicants,” or any vaiantor similar designa-
tions; . :

(7). any other substance (whether solid, liquid or
_gaseous In hature) which is now or hersafter requ-
lated or controfled under any Environmental Laws
{without regard to the action Jevals, concentra-
-tions or quantity thresholds specified herein); or

(8) any resuit of the mixing or addition of any of the
stibstances describad in this Sabsection B wich
or to nther marerials.

"Phase I Environmental Assessment’ shall mean:

(1) an assessment of the Easement Premises and a
reasonable area of the adjacent premises owned by
the District performed by an independent and
duly qualified, licensed enginear with experi-
ence and expertise in conducting environmental
assessments of real estate, bedrock and

10
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groundwater of the type found on tne Easement ;

. Premises and said assessment shall Include, but |
not necessarily be imited to a historical review :
of the use (abuse) of the Easement Premises, a - E
review of the utilization and maintenance of
hazardaus materials on the Easement Premises
review of the Easement Premises’ permit and en-
forcement history (by review of regulatory agency
records), a sita reconnaissance and physical sur- :
vey, inspection of Easement Premises, site inter- 3

" views and site history evaluadions, basic engl- !
nearing analyses of the risks to human health and
the environment of any areas of identified
concerns, and preparation of a written report
which discusses history, sita land use, apparent
regulatory compliance or lack thereof and which
inciudes historical summary, proximity to and lo-
catlon of USTs, LUSTs, TSDFs, CERCLA site flood
plain, maps, photograph log references, conclu-
sions and recommendations.

D. “Phase II Environmental Assassment” shall mean:

{1) an assessment of the Easement Premises and a ;
reasonable area of the adjacent property owned
by the District performed by an independent and '
duly qualified, licensed engineer with experi~
ence and expertise in conducting environmental
‘assessments of real estate, bedrock and
groundwater of the type found on the Easement
Premises and sald assessment shall incdude, but
not necessarily be [imited to, extensive sam-
pling of solls, groundwaters and structuves, fol-
lowed by Iaboratory analysis of these samples
and interpretation of the results, and preparation
of a written report with boring logs, photograph
logs, maps, investigative procedures, results, con-
dusions and recommendations.

9,02 MANUFACTURE, USE, STORAGE, TRANSFER OR DISTRIBUTION OF
HAZARDQUS MATERIALS UPON OR WITHIN THE EASEMENT

Grantee, for itself, its helrs, executors, adminlstrators, and sucgessors cove-
nants that to the extent that any Hazardous Materials sre manufactured, hrought
upon, placed, stored, transferred, conveyed or distributed upon or within the Ease-
ment Premises, by Grantee or ity subtanant or assigns, or any of its apgents, ser-
vants, employees, contractors or subcontractors; same shall be done in strict com-
pliance with all Environmental Laws.

N

|
i
|
|
|
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Canstruction or installation of new or reconstruction of any underground in-
terconnecting conveyance facilities for any material or substance is pot permitted !
without the advance written consent of the Chief Engineer of the District. ,

9.03 USE OF PREMISES (RESTRICTIONS - ENVIRONMENTAL)

Grantee shall use the Easemant Premtises only for purposes expressly author-
ized by Article 1.01 of this Easement Agreement. Grantee will not do or permit
any act that may impair the value of the Easement Premises or any part thereof or
that could materially increase the dangers, or pase an unreasonabla risk of harm,
to the health or safety of persons to third parties {(on or off the Easement Premises)
arising from activities thereon, or that could cause or threaben to cause a public
or private nuisance on the Easement Premises or yse Easement Premises in any
manner (i} which could cause the Easement Premises to become a hazardous
waste treatment, storage, or disposal fadlity within the meaning of, or otherwisa
bring the Easement Premises within the ambit of, the Resource Conservation
and Recovery Act of 1976, Section 6901 gt seq. of Title 42 of the Unlted States
Code, or any similar state law or Jocal ordinance, (ii) so asto cayse a relaase or
threat of release of Hazardous Materials from the Easement Premises within the
meaning of, ar ctherwise bring the Easement Premises within the ambit of, the
Comprehensive Environmental Response, Compensation and Liabllity Act of 1980,
Section 9601 gt seq. of Title 42 of the United States Code, or any similar state law
or local ordinance or any other Environmental Law or (i) so as to cause a discharge
of pollutants or effluents into any water source or systam, or the discharge into the :
air of any any emissions, which would regquire a permit under the Federal Water w
Pollution Control Act, Section 1251 of Title 33 of the Jnited States Code, or the
Clean Air Acl, Section 741 of Yitle 42 of the United States Code, or any simllar state
law or local ordinance.

9.04 CONDITION OF PROPERTY (ENVIRONMENTAL)

A. In the event Grantee has used the Easement Premises under
a prior easement agreement, Grantee warrants and repre-
sents that as a result of the easement grant, the Easement
Premises and improvaments thereon, Including al} personal
property, have not been exposed to contamination by any Haz-
ardaus Materials, that thare has not been thereon a reiease, 1
discharge, or emission, of any Hazardous Materials during its ;
occupancy of the premises as defined by any Environmental ;
laws, and that the Easement Premises does not contain, r
or js not affected by underground storage tanks, landfills, i
land disposal sites, or dumps. !

8. In the event of a release, emission, discharge, or disposal of i
. Hoazardous Materials In, on, under, or ahbout the Easement |
Premises or the improvements therean, Grantee wili take all
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appropriate response action, including any removal and reme-
dial action after the execution date of this Easement Agreemant.

9.05 INDEMNIFICATION (ENVIRONMENTAL)

A. In consideration of the execution and delivery of this Easement |
Agreement, the Grantee indemnifies, exonerates, and holds the : [
pistrict and its officers, officials, Commissioners, employees, ‘
and agents {(*Indemnified Parties”) free and harmless from and
against any and all actions, causes of action, suits, losses, COSTS,
liabllities and damages and expenses incurred in connection
with any of thess (irrespective of whether any such Indemnified :
Party is a party to the action for which indemnification is here '
sought), incduding reasonable attorney’s fees, costs and dis-

 bursements, incurred by the Indemnitied Partles as a resuit of or
arising out of or relating to (i) the Imposition of any governmen-
1al lien for the recovery of environmental clesnup costs ex-
pended by reason of Grantee's activities, or (If} any Investiga-
tion, litigation, or proceeding related to any environmental |
response, audit, compllance, or other matter relating to the pro- :
tection of the environment, or (iii) the release or threatanea re- ‘ '
lease by Grantee, its subsidiaties, or its parent company, of any
Hazardous Materials, or the presence of Hazardous Materials on
ot under the Easement Premises, or any property to which the
Grantee, its parent company ar any of its subsidiaries has senx
Hazardous Materials, (Including any losses, llabilities, damages,
injuries, costs, expanses, or claims asserted or arising under any
Environmental Law), if caused by or within the control of the
Grantee, |ts parant company or its subsidiaries, provided that, to i
the extent District is strictly liable under any Environmential ‘;
- Laws, Grantee's obligation to District under this Indemnity shati
be without regard to fault on the part of the Grantee witn re- ’
spect to the violation of law which resuits in liabllity t District.
Grantee shall not indemnify the District for the District's own P
negligence or the negligence of the District's employees, agents 5
and contractors. %

9.06 ENVIRONMENTAL COVENANTS

Grantee agraes to and covenants as follows;

A.  Grantee covenants and agrees that, throughout the term of the :
Easement Agreement, all Hazardous materials which may be 5

used upon the Easement Premisas shall se used or sored i
thereon only In a safe, approved manner, in accordance with all ]

|

generally accepted industrial standards and all Epvironmental
Laws. :
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B.  Grantes has been issued and ls In compliance with alt perwits, ' !
certificates, approvals, licenses, and other authorizations relat- |
ing to environmental matters and necessary for its business, If 5
anv- ’ -

S [
C. Grantee, to-the best of its knowledge, is aor a potentially re-
sponsible party with respect to any other facility receiving waste |’
of the Graptee (whether or not from the Easement Premises)
'under CERCLA or under any statute praviding for financial re- _
sponsibility of private parties for cleanup or other actions with |
respect to the release or threatened release of any Hazardous
- Materials,

. i

D. Grantee will take all reasonable steps to prevent a violation of '

- any Environmental Laws, There wili be no spill, discharge, ‘
leaks, emijssian, Injection, escape, dumping, or release of any
toxic or Hazardous Materiais by any persons on the area to be
used and under the Easemant Agreement.

E. Grantee will not allow the installation of asbestos on the area .
described In Exhibit A or any item, artide, container or electri-
cal eguipment, including but not fimited to transformers, capaci-
tors, circuit breakers, veclosers, voltage regulators, switches,
electro-magnets and cable, contrining PCBs. -

F.  The aforesaid represantations and warranties shall survive the
expiration or termination of the Easemant Agreement. : !

B.07 COVENANTS (ENVIRONMENTAL)

Grantee shall cause its parent company and each of Its respective subsidiar-
ies, contractors, subcontractors, employees and agents to?

A. (1) Use and operate all of the Easement Premises in
compilance with all applicable Environmental Laws,
keap all material permits, approvals, certificates,
and licenses in effect and remain in marerial com-

. pliance with them; ‘

(2) undertake reasonable and cost-gffective measures
to minimiza any immediate environmental impact
of any spill or leak of any Hazardous Materials;

B. Notify Distvict by telephone within two hours of tha release of
Hazardous Materials, Including the extent to which the identity g
of the Hazardous Materials is known, the quantity thereof and %
the cause(s) of the release, and provide District within 72 hours
of the event, with coples of all wrirten notices by Grantee, its

14
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parent and Its subsidiaries that are reported to government
regulators or recelved from the government regulators.

C. . Provide such information that District may reasonably request : ’
from time to time to determine compliance by the Grantas with |
this Article. , ' : ;

D. Grantee covenants and agrees to cooperate with District in any ’}
inspection, assessment, monitoring or remediation instituted by ;
District during the Easement Agreement. |

9.08 COMPLIANCE (ENVIRONMENTAL)

The Grantee will cause its parent company and each of its subsidiaries, If any,
to exercise due difligence to comply with ail appilcable treaties, laws, rules, ragula-
tions, and orders of any government authority.

A,  XIn the event of a spill, kkak or release of hazardous waste car-
' ried hy Grantee, its employees or its agents Grantee shall con- :
duct a Phase I Environmental Assessment, &t its own expense, ;

with respect to the Easement Premises and a reasonable area of e

the adjacent property owned by the District and submit the i
written report to the Distrfct within 90 days after the spli, leak

or discharge, After raview of each Phase I Environmental As-
sessment, District, at its sole discretion, may require Grantee, at
Grantee’s expense, to obtain a Phase Il Environmental Assess-

ment with respect to tha premises used under the Easement
Agreement. The written report of the Phase Il Environmental
Assessment shall be submitted to District within 120 days of
Distyict's request for same. If the Phase IY Assessment discloses

the presence of any Hazardous Marterials contamination on the

- Easement Premises or adjacent premises, Grames shal,
take immedlate action to remediate the contamination and to
restore the Basement Premises described in Exhibit A and adja-

cent premises owned by the District to a clean and sanitary con-

dition and to the extent required by any and all Environmentai . _
um- ‘ [

B. Capacitators, transformers, or other environmentally sensitive
installations or improvements shall be removed by Grantee prior
to the end of the Easement Agreement unjess directed to the
comtrary in writing by the District,

C.  If any Environmental Assessment reveals, or District otherwise
becomes aware of, the existence of any violation of any Envi-
ronmental Laws that elther Grantee is unwilling to remediate or
that District is unwilling to accept, District shall have the right
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and option to terminate this Agreement and to declare it null
and void.

D, In the event Grantee should recelve a2 Notice of Euvironrpantal
Problem, Grantee shall promptly provide @ copy to the District,
and In no event later than seventy-twa (72) hours from
Grantee’s and any tenant's receipt or submission thereof. “No- !
tice of Environmenta) Pfroblem* shall mean any notice, letter,
citation, order, warming, complaint, inquiry, claim, or demand _ ,
that: (i) the Grantee has violated, or is about to violate, any ;
Environmental Laws; (i) there has been a release, or there is a g
threat of release, of Hazardous Materlals, on the Easament L
Premises, or any improvements thereon; (iii) the Grantee will g
be liable, In whole or in part, for the costs of cleaning up,
remediating, removing, or resporwding ta a release of Hazardous
Materials; (iv) any part of the Easement Premices or any im-
provements thereon is subject to a lien in favor of any govern-
mantal entity for any Habllity, costs, or damages, under any En-
vironmental Laws, arising from or costs incurred by such L
government entity In response to a release of Hazardous Mate-
rial, Grantee shall promptly provide a copy to the District, and

. in no event later than seventy-two {72) hours from Grantee’s :
and any tenant’s receipt or submission thereof, ‘

E. Not [ess than one (1} year priot to the expiration of the Ease-
ment, Grantee shall have caused to be prepared and submitred
to the District a writtan report of a site assessment in scape,
form and substance, and prepared by an independent, compe-
tent and gualified professional and enginaer, registered in the
State of Illinois, satisfactory to the District, and dated not more
than elghteen {18) months piior to the expiration of the Ease-
ment, showing that:

{1) the Grantee has not caused the Easement Premises
and any improvements thereon to materially de-
viate from any reguirements of the Eavironmental
Laws, including any licenses, permits or certificates
required thereunder;

(2) the Grantee has not caused the Easement Premises
and any Improvements thereon to contaln: (i) as~
bestos in any form; {ii) Urea formeldehyde; (i)
items, articdles, contailners, or equipment which
contain  fluid containing polychlorinated bi-
phenyls {(PCBs); or (iv) underground storage tanks
which do not comply with Environmental Laws;

E
%
]
|
|
%
i
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(3) the englneer has identified, and then descibes,
any Kazardous Materials utilized, malntained or
‘conveyed on or within the property, the exposure . |
to which Is prohibited, limfted, or regulated by any |
Environmental Laws;

(4) If any Hazardous Materials were utilized, main~ |
tained or conveyed an the Easement Premises, the i
enginesr bas conducted and submitted a Phase II '
Envircnmentat Assessment of the Easemant Prem-

Ises, which documents that the Easement Premises ;
and improvements are free of contamination by {
Hazardous Matenals; i

(5) the engineer has Identified and then describes, the-
subject matter of any past, existing, or threat-
aned investigation, inquity, or proceeding con-
cerning environmental matters by any federal,
state, county, regional or Jocal authority, (the Au-
thorities”), and describling any suomission by
Grantee conceming said environmentai mattar
which has been given or should be given with re-
gard to the Easement Premises to the Authorities;
and

(6) the engineer includes copies of the submissions §
made pursuant to the requirements of Title ITI of
the Superfund Amendments and Reauthorization !
Act of 1985, (SARA) Section 11001 et seq. of Ti-
tie 42 of the United States Code,

F.  Grantee shall be responsible to inswit “plugs” of
compacted impermeable soil materiai at Intervals
of no greater than 100 feet between such plugs
along utility tranches which have been backfilled
with compacted granular materials in order to
minimize cross-site and off-site environmental con-
taminant migration. The spacing of these plugs
should ba based on the charactexistics of the site, t
the configuration of the trench or trenches, the I
characteristics (nature and extent) of che site anvi- |
ronmental contamination, and/or the potentiai for !
site contamination should a surface or subsurface |
chem|cal release occur. Special emphasis should
be placed oh [ocating these plugs at all utility . '
trenches where they cross: other utility trenches,
containment berms or walls, properry boundaries,
and lease boundaries.

17
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9,09 INSPECTION AND RIGHT OF INSPECTION {ENVIRONMENTAL)

A. In the event Grantee gives notice pursuant o the provisions of
Notice of Environmental Probiem, within ninety (90). days
Grantee shall submhkt to District a written report of a site as-
sessment and environmental audit, in scope, form and sub-
stance, and prepared by an independent, competent and quali-
fied, professional, registerad engineer, satisfactory 1o the !
District, showing that the englneer made all appropriate inquiry ‘
consistent with good commercla) and customary practice, such ;
that consistent with generally accepted engineering practice
and procedure, no evidence or indication came to light which
would suggest there was a release of subsrances on the Site or
Property which could necessitate an environmental response ac-
tlon, and which demonswrates that the Site and Property com-
plies with, and does not daeviate from 2all applicable anviron- ;
memtal statutes, laws, ordinances, rules, and regulations, N
including licenses, permits, or certificates required thereunder,
and that the Grantee s in compliance with, and has not deviated
from, the representations and warranties previously set forth,

B. District hereby expressly reserves to itself, its agents, attomeys,
empioyees, consultants, andl contractors, an irrevocable license
and authorization to enter upon and inspect the Easement
Premises and improvements thereon, and perform such tests,
including without limitation, subsurface testing, seails, ana
groundwater testing, and other tests which may physically in-
vade the Easement Premises or improvements thereon, as the

District, In its sole discretion, determines is necessary to protect i
its interests.




